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1. EINFUHRUNG

WAS IST DIE RCEP?

© GTAI 8
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Regional Comprehensive Economic
Partnership

Regionale, umfassende Wirtschaftspartnerschaft

20. November 2012: ,Joint Declaration on the Launch of Negotiations for the Regional
Comprehensive Economic Partnership”

RCEP-Abkommen unterzeichnet am 15. November 2020 in Hanoi (virtuell)
15 Mitgliedsstaaten in der Region Asien-Pazifik:

» ASEAN-Staaten und

» China, Japan, Stidkorea, Australien, Neuseeland
Art. 20.6 RCEP zum Inkrafttreten des Freihandelsabkommens

in Kraft getreten am 1. Januar 2022 (fir Brunei Darussalam, Kambodscha, Laos,
Singapur, Thailand, Vietnam, Australien, Neuseeland, China, Japan)

Inkrafttreten fir Stdkorea: 1. Februar 2022
Inkrafttreten flr Malaysia: 18. Marz 2022

- Noch nicht in Kraft fiir: Indonesien, Myanmar, Philippinen

© GTAI 9



GTAI-Webinare zum
Thema RCEP

Wirtschaftsumfeld und Zoll

 Asien: "RCEP-Freihandelszonein Asien tritt in Kraft -
Was dndert sich?" (Januar 2022)

- GTAI-Website (Présentation und Aufzeichnung)

 Asien: "RCEP-Freihandelszonein Asien - was erwartet
deutsche Unternehmen?" (Marz 2021)

- GTAI-Website (Prasentationen und Aufzeichnung)

GTI“ W GERMANY
TRADE & INVEST Lander

{3 > Events > Webinare > Aufzeichnungen bisheriger Webinare > Asien, iibergreifend » Asien: "RCEP-Freihandelszone in Asien tritt in Kr:

Branchen

AN

Asien: "RCEP-Freihandelszone in Asien tritt in Kraft - Was idindert
sich?" (Januar 2022)


https://www.gtai.de/de/meta/veranstaltungen/webinare/aufzeichnungen/asien-rcep-freihandelszone-in-asien-tritt-in-kraft-was-aendert-sich-januar-2022--768712
https://www.gtai.de/de/meta/veranstaltungen/webinare/aufzeichnungen/asien-rcep-freihandelszone-in-asien-was-erwartet-deutsche-unternehmen-maerz-2021--616976

Quellen

Text des RCEP-Abkommens
abrufbar z.B. uiber:

e https://rcepsec.org/legal-text/

e https://www.dfat.gov.au/trade/agreements/in-force/rcep/rcep-text

e https://www.enterprisesg.gov.sg/-/media/ESG/Files/Non-Financial-
Assistance/For-Companies/Free-Trade-
Agreements/RCEP/RCEP legal text

e https://fta.miti.gov.my/index.php/pages/view/rcep

e https://www.mofa.go.jp/policy/economy/pagele kanri_ 000001 000
07.html

e https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-
trade-agreements-in-force/regional-comprehensive-economic-
partnership-rcep/rcep-text-and-resources/

e http://fta.mofcom.gov.cn/topic/enperu recp.shtml -

© Gettylmages/AndreyPopov


https://rcepsec.org/legal-text/
https://www.dfat.gov.au/trade/agreements/in-force/rcep/rcep-text
https://www.enterprisesg.gov.sg/-/media/ESG/Files/Non-Financial-Assistance/For-Companies/Free-Trade-Agreements/RCEP/RCEP_legal_text
https://fta.miti.gov.my/index.php/pages/view/rcep
https://www.mofa.go.jp/policy/economy/page1e_kanri_000001_00007.html
https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-in-force/regional-comprehensive-economic-partnership-rcep/rcep-text-and-resources/
http://fta.mofcom.gov.cn/topic/enperu_recp.shtml

2. KAPITELUBERSICHT DES
RCEP-ABKOMMENS

WELCHE RECHTSTHEMEN SIND ENTHALTEN?

© GTAI 12




REGIONAL COMPREHENSIVE ECONOMIC PARTNERSHIP
AGREEMENT - Table of Contents

Preamble Chapter 9 Temporary Movement of Natural Persons Chapter 14 Small and Medium Enterprises

Chapter 1 Initial Provisions and General Definitions Chapter 10 Investment Chapter 15 Economic and Technical Cooperation

Chapter 2 Trade in Goods Annex 10A (Customary International Law) Chapter 16 Government Procurement

Chapter 3 Rules of Origin Annex 10B (Expropriation) Annex 16A (Paper or Electronic Means Utilised by Parties for

the Publication of Transparency Information)

Annex 3A (Product-Specific Rules) r N\
I . . Chapter 17 General Provisionsand Exceptions
Annex 3B (Minimum Information Requirements) Chapter 11 Intellectual Property
h 18 Instituti | Provisi
Chapter 4 Customs Procedures and Trade Facilitation Annex 11A (Party-Specific Transition Periods) Chapter 18 Institutional Provisions
. ) ) . ) ) Annex 18A (Functions of the Subsidiary Bodies of the RCEP
Annex 4A (Period of Time to Implement the Commitments) L Annex 11B (List of Technical Assistance Requestsb Joint Committee)
Chapter 5 Sanitary and Phytosanitary Measures Chapter 19 Dispute Settlement
Chapter 6 Standards, Technical Regulations, and Conformity Chapter 12 Electronic Commerce Chapter 20 Final Provisions
Assessment Procedures Chapter 13 Competition
Chapter 7 Trade Remedies Annex 13A (Application of Article 13.3 (Appropriate Measures Annex | Schedules of Tariff Commitments
Annex 7A (Practices Relating to Anti-Dumping and against Anti-Competitive Activities) and Article 13.4 " ] _
Countervailing Duty Proceedings) (Cooperation) to Brunei Darussalam) Annex Il Schedules of Specific Commitments for Services
Annex 13B (Application of Article 13.3 (Appropriate Measures Annex Il Schedules of Reservations and Non-Conforming
against Anti-Competitive Activities) and Article13.4 Measures for Services and Investment

Chapter 8 Trade in Services

(Cooperation) to Cambodia) Annex |V Schedules of Specific Commitments on

Annex 13C (Application of Article 13.3 (Appropriate Measures Temporary Movement of Natural Persons

Annex 8B (Telecommunications Services) against Anti-Competitive Activiti es) andArticle13.4
(Cooperation)to Lao PDR)

Annex 8A (Financial Services)

Annex 8C (Professional Services)
Annex 13D (Application of Article 13.3 (Appropriate Measures

against Anti-Competitive Activities) and Article 13.4
(Cooperation) to Myanmar) © GTAl 13

https://fta.miti.gov.my/miti-fta/resources/RCEP/Leqgal %20Text%200f%20the %20RCEP%20Agreement/Title-page-Table-of-Contents-and-Preamble .pdf



https://fta.miti.gov.my/miti-fta/resources/RCEP/Legal%20Text%20of%20the%20RCEP%20Agreement/Title-page-Table-of-Contents-and-Preamble_.pdf

3. HANDEL MIT DIENSTLEISTUNGEN

POSITIVLISTEN UND NEGATIVLISTEN

© GTAI 14




Kapitel 8 RCEP:
Handel mit Dienstleistungen

« Article 8.1: Definitions * Article 8.15: DomesticRegulation

* Article 8.16: Recognition
e Article 8.2: Scope
* Article 8.17: Monopoliesand Exclusive Service Suppliers

e Article 8.3: Scheduling of Commitments . . .
e Article 8.18: Business Practices

* Article 8.4: National Treatment * Article 8.19: Payments and Transfers
¢ Article 8.5: Market Access e Article 8.20: Denial of Benefits
* Article 8.6: Most-Favoured-Nation Treatment * Article 8.21: Safeguard Measures

e Article 8.7: Schedules of Specific Commitments * Article 8.22: Subsidies

+ Article 8.8: Schedules of Non-Conforming Measures * Article 8.23: Increasing Participation of Least Developed Country Parties which are Member States of ASEAN
* Article 8.24: Review of Commitments

* Article 8.9: Additional Commitments

* Article 8.25: Cooperation

e Article 8.10: Transparency List

* Article 8.11: Local Presence o Annex 8A (Financial Services)
* Article 8.12: Transition o Annex 8B (Telecommunications Services)
* Article 8.13: Modification of Schedules © Annex 8C (Professional Services)

* Article 8.14: Transparency

®
L4

Annex Il Schedules of Specific Commitments for Services

< Annexlll Schedules of Reservations and Non-Conforming Measures for Services and Investment

https://rcepsec.org/wp-content/uploads/2020/11/Chapter-8.pdf: https://rcepsec.org/leqal-text/ © GTAI 15



https://rcepsec.org/wp-content/uploads/2020/11/Chapter-8.pdf
https://rcepsec.org/legal-text/

Anwendungsbereich
Art. 8.2 RCEP

* Kapitel 8 betrifft MaBnahmen der Vertragsparteien
hinsichtlich des Handels mit Dienstleistungen

» Definitionen in Art. 8.1 RCEP, u.a. , Dienstleistungshandel”
e Ausnahmenin Abs.3 und 4
* Abs. 5: Annexe 8A, 8B und 8C (Finanz-, Telekommunikations-

und freiberufliche Dienstleistungen) als integraler Bestandteil
des Kapitels

© Gettylmages/rclassenlayouts
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Grundprinzipien

Art. 8.4 RCEP Dienstleistungen und Dienstleistungserbringer jeder anderen Partei sind hinsichtlich aller
National Treatment MaRnahmen betreffend die Dienstleistungserbringung nicht weniger glinstig zu

(Inlénderbehandlung) behandeln als die entsprechenden eigenen.

Art. 8.5 RCEP In Bezug auf den Marktzugang durch die verschiedenen Erbringungsformen wird den
Market Access anderen Parteien eine Behandlung zuteil, die nicht weniger glinstig ist als die gegentber
(Marktzugang) den eigenen Dienstleistungserbringern; bestimmte Beschrankungen sind nicht zulassig

Art. 8.6 RCEP

Most-Favoured-Nation G.rundsatz.llch 5|f1d [?lenstlelstungen und .Dl-en.stlels'Fungserbrlnger emer anderer.1 Partei
nicht weniger glinstig zu behandeln als diejenigen jeder anderen Partei oder Dritter
(Nicht-RCEP-Mitglieder).

Treatment
(Meistbegiinstigung)

© GTAI 17



Art. 8.3 RCEP: ,,Scheduling of Commitments*

2 Ansatze zur Festlegung der Verpflichtungen

“1. Each Partyshall make commitments under Article 8.4 (National
Treatment)and Article 8.5 (Market Access) inaccordance with
eitherArticle 8.7 (Schedules of Specific Commitments) or Article
8.8 (Schedulesof Non-Conforming Measures).

2. APartymaking commitments in accordance with Article 8.7

(Schedules of Specific Commitments) shall make commitments 0no. Mo

undertheapplicable paragraphs in Article 8.4 (National POS't'VI | Ste n 'An Sa tZ
Treatment)and Article 8.5 (Market Access), and shall also make

commitments under either Artide 8.6 (Most-Favoured-Nation

Treatment)orArticle 8.10 (Transparency List). A Party making

commitments inaccordance with Article 8.7 (Schedules of

Specific Commitments) mayalso make commitments under

Article 8.9 (Additional Commitments). Oder

3. AParty making commitments in accordance with Article 8.8

(Schedules of Non-Conforming Measures) shall make

commitments underthe applicable paragraphsin Article 8.4

(National Treatment), Artide 8.5 (Market Access), Article 8.6 . .
(Most-Favoured-Nation Treatment), and Artide 8.11 (Local N egat|V| | Ste n'An Sa tZ
Presence). A Party making commitments in accordance with

Article 8.8 (Schedules of Non-Conforming Measures) mayalso

make commitments under Article 8.9 (Additional Commitments).

4. Notwithstanding paragraph 2, Least Developed Country Parties
which are Member States of ASEAN makingcommitmentsin
accordance with Article 8.7 (Schedules of Spedfic Commitments)
are notobligedto make commitments under either Article 8.6
(Most-Favoured-Nation Treatment) or Article 8.10 (Transparency
List). These Parties may, however, doso ona voluntary basis.”

https://rcepsec.org/wp-content/uploads/2020/11/Chapter-8.pdf (Text)

Annex Il —

Schedules of Specific Commitments for Services

Annex Il —

Schedules of Reservations and Non-Conforming
Measures for Services and Investment

© GTAI 18


https://rcepsec.org/wp-content/uploads/2020/11/Chapter-8.pdf

Positivlisten
Art. 8.3 1.V.m. 8.7 RCEP: Wie sind die Listen spezifischer Verpflichtungen zu erstellen?

1. Art. 8.4 Inlanderbehandlung
2. Art. 8.5 Marktzugang

3. Wahl aus 2 Optionen: Art. 8.6 Meistbeglinstigung (MFN) ODER Art. 8.10 Transparency List
-> freiwillig fir am wenigsten entwickelte ASEAN-Lander, die RCEP angehoren

4. Evtl. Art. 8.9: zusatzliche Verpflichtungen (additional commitments)

5. Art. 8.7 Abs. 3 und 5: zukiinftige Liberalisierung (future liberalization, FL)
—> ebenfalls freiwillig fiir am wenigsten entwickelte ASEAN-Mitglieder

© GTAI 19



Positivlisten: Welche RCEP-Mitglieder haben
diesen Ansatz gewahlt?

Annex II - Schedules of Specific Commitments for Services

* Kambodscha
* Laos

* Myanmar

* Philippinen
e Thailand

* Vietnam

e China

* Neuseeland

https://rcepsec.org/legal-text/ (zu den einzelnen Listen spezifischer Verpflichtungen fiir Dienstleistungen) © GTAI 20



https://rcepsec.org/legal-text/

© Gettylmages/Sutthipong Kongtrakool

Beispiel Thailand

Annex II - Schedule of Specific
Commitments for Services

- Wie ist die Liste aufgebaut?

- jede Liste enthalt eingangs
spezifische Erlauterungen
(,,Explanatory Notes”)

© GTAI 21



Beispiel Thailand
I. Horizontale Verpflichtungen

4 Formen der Dienstleistungserbringuni/

Art.8.1 RCEP

(r) trade in services means the supply of a service:

(i) from the territory of one Party into the territory of
any other Party; = Modus 1

(i) in the territory of one Party to the service
consumer of any other Party; - Modus 2

(iii) by a service supplier of one Party, through
commercial presence in the territory of any other

Party; = Modus 3

(iv) by a service supplier of one Party, through
presence of natural persons of a Party in the territory

of any other Party; = Modus 4

A Maodes of Supply:

1) Cross-border Supply

2) Consumption abroad

3) Commercial presence

4) Presence of natural persons

Sector or
Subsector

Limitations on Market Access

Limitations on National Treatment

Additional
Commitments

—
FLIMFN
~

I.  HORIZONTAL COMMITMENTS

ALL  SECTORS
INCLUDED IN
THIS SCHEDULE

M12)3)4)

(1

(3)

The obligations of Thailand under
this Agreement with respect to
permanent residents of other Parties

Unbound
Thailand reaffirms its rights and
obligations  regarding permanent

residents as set out in its schedule of
specific commitments in GATS.
Nevertheless, where Parties
exercise such rights, they shall not
exercise  them  through  this
Agreement.

- Any sector committed in Mode 1 shall be
subject to Thai laws and regulations.

- This limitation shall be amended, as
appropriate, after the laws and
regulations relating to  electronic
transactions enter into force to reflect not
more than the requirements of those
laws and regulations.

Only a limited liability company, or a type of
legal entity as specified in this Schedule,
incorporated and registered in  Thailand
pursuant to Thai laws and regulations is
permitted. Commercial presence must meet
one of the following categories as indicated in
the sector-specific commitments:

(M2)3)4)

The obligations of Thailand
under this Agreement with
respect to permanent residents
of other Parties: Unbound

Thailand reaffirms its rights and

obligations regarding permanent
residents as set out in its

schedule of specific
commitments in GATS.
MNevertheless, where Parties

exercise such rights, they shall
not exercise them through this
Agreement

For a limited liability company or a type of
legal entity as specified in this Schedule,
which is owned or controlled by foreigners
must meet the requirements as stipulated
by Thai laws and regulations regarding
foreign investment.

ANNEX Il - THAILAND -2

https://rcepsec.org/wp-content/uploads/2020/11/Thailand-Schedule-of-Spe cific- Com mitments-for-Services.pdf (S.2);

https://rcepsec.org/wp-content/uploads/2020/11/Chapter-8. pdf

Y

Art. 8.6 RCEP: “]...] opts
underparagraph

2 of Article 8.3 (Scheduling
of Commitments) to make
commitments on Most-
Favoured-Nation
Treatment”

© GTAI 22


https://rcepsec.org/wp-content/uploads/2020/11/Thailand-Schedule-of-Specific-Commitments-for-Services.pdf
https://rcepsec.org/wp-content/uploads/2020/11/Chapter-8.pdf

Beispiel Thailand
[1. Sektorspezifische Verpflichtungen

Modes of Supply:

1) Cross-border Supply 2) Cc

ption abroad

3) Commercial p e

4) Presence of natural persons

Sector or Subsector

| Limitations on Market Access | Limitations on National Treatment | Additional Commitments | FL/IMFEN |

CPC = Central Product

Il.  SECTOR-SPECIFIC COMMITMENTS

1. BUSINESS SERVICES

Classification of the

A. Professional Services

United Nations —

Statistical Office

3.1 Foreign equity participation must not
exceed 49 per cent of the registered

capital or unless otherwise specified in
the sector-specific commitments; and
the number of foreign shareholders
must be less than half of the total
number of shareholders.

a) Legal services (1) Unbound (1) Unbound
CPC 86111 +86119 + | (&) None (2 Nonme
86120 + 86130 +|(3) As indicated in 3.1 of the 3) None
86190) / harizontal section
/ (4) Unbound (4) Unbound
Legal ry for | (1) None (1) None
o of documents
cerning only (2} None (2) None
international (3) As indicated in 3.3 of the (3) None
commercial law, horizontal section
excluding local laws
and regulations (part 4} Unbound (4) Unbound
of CPC Version 1.1:
82119)
b) Accounting, auditing and | (1) None (1) Auditing must be
bookkeeping services authenticated by licensed
auditor in Thailand.
(CPC 86211 -86213 +
86219 + 86220) () None (2 None
s indicated in 3.1 of the one
3 As indicated in 3.1 of th 3 N
horizontal section
(4) Unbound (4) Unbound
Bookkeeping (1) Unbound (1) Unbound
services, only for tax
returns for its own @ None @ None
affiliated _ company | (3} As indicated in 3.3 of the | (3) None
(CPC Version 1.1: part horizontal section
f 82220
° ) (4)  Unbound (4)  Unbound

ANNEX Il - THAILAND - 6

https://rcepsec.org/wp-content/uploads/2020/11/Thailand-Schedule-of-Spe cific- Commitments-for-Services.pdf (S.6)

Unbound (ungebunden) =
RCEP-Mitglied hat keine
Verpflichtungen
Ubernommen

None = keine
Beschrankungen (bei
bestimmter
Erbringungsformin einem
bestimmten Sektor)

© GTAI 23


https://rcepsec.org/wp-content/uploads/2020/11/Thailand-Schedule-of-Specific-Commitments-for-Services.pdf

Negativlisten
Art. 8.3 i.V.m. 8.8 RCEP

1. Art. 8.4 Inlanderbehandlung (NT) Art. 8.8 Abs. 1: Keine Anwendung auf existierende MaRnahmen in Liste A;
2. Art. 8.5 Marktzugang (MA) kiinftig keine weitergehenden Beschrankungen moglich
3. Art. 8.6 Meistbegtlinstigung (MFN)

B Art. 8.8 Abs. 2: Keine Anwendung auf (neue) MaRnahmen in Liste B
4. Art. 8.11 lokale Prasenz (local presence)

5. Evtl. Art. 8.9 zuséatzliche Verpflichtungen (additional commitments) - Liste C

“Article 8.11: Local Presence

A Party making commitments in accordance with Article 8.8 (Schedules

of Non-Conforming Measures) shall not require a service supplier of

another Party to establish or maintain a representative office, a

branch, or any form of juridical person, orto be resident, in its territory

as a condition for the supply of a service as described in subparagraph g /] od| 1’2 u nd 4
(r)(i), (ii), or (iv) of Article 8.1 (Definitions), subject to its non-

conforming measures as provided in Article 8.8 (Schedules of Non-

Conforming Measures).”

https://rcepsec.org/wp-content/uploads/2020/11/Chapter-8. pdf © GTAI 24



https://rcepsec.org/wp-content/uploads/2020/11/Chapter-8.pdf

Negativlisten: Welche RCEP-Lander haben
diesen Ansatz gewahlt?

Annex III - Schedules of Reservations and Non-Conforming
Measures for Services and Investment

* Brunei Darussalam

* Indonesien (separate Liste bzgl. Dienstleistungen)
* Malaysia

* Singapur

e Australien

* Japan

e Sudkorea

https://rcepsec.org/legal-text/ (zu den einzelnen Listen) © GTAI 25



https://rcepsec.org/legal-text/

Beispiel Malaysia

AnnexIII - Schedule of Reservations and
Non-conforming Measures for Services
and Investment

Aufbau:
Liste A (mit Explanatory Notes)
Liste B (mit Explanatory Notes) und

Appendix hinsichtlich verschiedener
Finanzdienstleistungen

© Gettylmages/John Philip Harper
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Beispiel Malaysia

Liste A

1. Sector

. All sectors

Subsector

Level of Government

Obligations Concerned

" Central and Regional

National Treatment (Article 8 4 and Article 10.3)

Local Presence (Article 8.11)

Senior Management and Board of Directors (Article 10.7)

Sector

Subsector

Patent agent services
Trademark agent services
Copyright representatives
Industrial design agent services

Geographical indication agent services

Level of Government

Central and Regional

Obligations Concerned

MNational Treatment {Article 8.4 and Article 10.3)
Local Presence (Article 8.11)
Senior Management and Board of Directors (Article 10.7)

Level of Government

Cenfral and Regional

Description Trade in Services and Investment
Only Malaysian nationals or permanent residents can register
a sole proprietorship or partnership in Malaysia. Foreigners
can register a Limited Liability Partnership (LLP), but the
compliance officer shall be a citizen or permanent resident of
Malaysia that resides in Malaysia.
Foreigners are not allowed to establish or join cooperative
societies in Malaysia.

Measures Registration of Businesses Act 1956 [Act 197]

Limited Liabiiity Partnerships Act 2012 [Act 743]
Co-operative Societies Act 1993 [Act 502]

Business Names Ordinance 1932 [Sarawak Cap. 64] (1958
Edition)

Business, Professions and Trade Licensing Ordinance 1955
[Sarawak Cap. 33] (1958 Edition)

https://rcepsec.org/wp-content/uploads/2020/11/Malaysia-Schedule-of-Reservations-and-Non-Conforming-Measures-for-Services-and-Investment.pdf (S. 3, 6, 14)

Description

Measures

Trade in Services and Investment

Only a person who is residing in Malaysia or is a permanent
resident of Malaysia, and who is registered with the
Intellectual Property Corperation of Malaysia (MylPO), is
allowed to carry out a business, practice, or act as a patent
agent in Malaysia.

Only a person who is residing in Malaysia or is a permanent
resident of Malaysia or has principal place of business in
Malaysia, and who is registered with MyIPO, is allowed to
carry out a business, practice, or act as a trademark, industrial
design, or geographical indication agent in Malaysia.

Any person who is residing in Malaysia or is a permanent
resident of Malaysia, or a company registered under
Malaysian law. and carries on business in Malaysia, is
allowed to act as a copyright representative.

Patents Act 1983 [Act 291]

Trade Marks Act 1976 [Act 175]

Industrial Designs Act 1996 [Act 552]
Geographical Indications Act 2000 [Act 602]
Copyright Act 1987 [Act 332]

Obligations Concerned

National Treatment (Article 8.4 and Article 10.3)

Most-Favoured-Nation Treatment (Article 8.6 and Article
10.4)

Description Trade in Services and Investment
Foreigners are not allowed to provide tour operators and
tounst guide services unless authorisation is obtained.

| Measures Tourism Industry Act 1992 [Act 482]

Administrative Guidelines

© GTAI 27



https://rcepsec.org/wp-content/uploads/2020/11/Malaysia-Schedule-of-Reservations-and-Non-Conforming-Measures-for-Services-and-Investment.pdf

Beispiel Malaysia

Liste B

14. | Sector

Air transport services

Subsector

Description

Obligations Concemed

National Treatment (Article 8.4 and Article 10.3)

Market Access (Article 8.5)

Most-Favoured-Nation Treatment (Article 8.6 and
Article 10.4)

Local Presence (Article 8.11)

Prohibition of Performance Requirements (Article
10.6)

Senior Management and Board of Directors (Article
10.7)

Trade in Services and Investment

Malaysia reserves the right to adopt and maintain any

measure affecting:

(a) aircraft repair and maintenance services;

(b)  selling and marketing of air transport services;
(c)  computer reservation system (CRS) services;
(d)  aircraft leasing without crew;

(e)  aircraft leasing with crew:;

(fy  airfreight forwarding services;

(g) cargo handling;

(h)  aircraft catering services;

(i) refuelling services;

(i) aircraft line maintenance;

(k) ramp handling;

(I} baggage handling;

(m) passenger handling; and

(n)  air transport services covering passenger and
freight transportation frequencies and routing
by air

Sector

All sectors

Subsector

Obligations Concerned
| Market Access (Article 8.5)

f
EMost-Favoured-Naliun Treatment (Article 8.6 and
| Article 10.4)

| Senior Management and Board of Directors (Article
1 10.7)

Description

| Trade in Services and Investment

Malaysia reserves the right to adopt or maintain any
measure relating to employment of expatriates.

Immigration Act 1959/63 [Act 155]
Employment (Restriction) Act 1968 (Revised 2017)

[Act 796]
Expatriate Services Division (ESD) Online Guidebook

Existing Measures

Policies and Ministerial Statements

S —

Existing Measures

Administrative Guidelines

https://rcepsec.org/wp-content/uploads/2020/11/Malaysia-Schedule-of-Reservations-and-Non-Conforming-Measures-for-Services-and-Investment.pdf (S. 43, 62)
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© Gettylmages/scyther5

Ubergangsfrist

Ziel: Negativlisten fur alle
RCEP-Mitglieder

Art. 8.12 RCEP: Transition

* RCEP-Vertragsstaaten mit Positivliste: innerhalb von 3 Jahren
nach Inkrafttreten des RCEP-Abkommens Einreichung eines
Entwurfs einer Negativliste beim “Committee on Services and
Investment” (dazu: Art. 18.6 RCEP) (Kambodscha, Laos, Myanmar: 12 Jahre)

* Prifung des Vorschlags durch die anderen Vertragsparteien zum
Zwecke der Verifizierung und Klarstellung mit Moglichkeit zur
Kommentierung

* Committee on Services and Investment: Annahme des Vorschlags
per Konsens

* Prozess muss innerhalb von 6 Jahren nach Inkrafttreten beendet
sein (Kambodscha, Laos, Myanmar: 15 Jahre)

* Negativliste ersetzt dann die bisherige Positivliste

© GTAI 29
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ExKkurs:
Kapitel 9 RCEP

Voriubergehender grenziiberschreitender
Verkehr nattuirlicher Personen

Kapitel 9 RCEP und landerspezifischer Annex IV

(“Schedules of Specific Commitments on Temporary Movement of
Natural Persons”) zu beachten, wenn naturliche Personen
aus einem RCEP-Land vortibergehend in ein anderes
reisen sollen zur Dienstleistungserbringung oder
Investitionsdurchfiihrung

>  Text: https://rcepsec.org /wp-content/uploads/2020/11/Chapter-9.pdf
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4. INVESTITIONEN

WAS REGELT DAS ABKOMMEN IM 10.KAPITEL?

© GTAI 31




Ausgewahlte Bestimmungen aus Kap. 10 RCEP

° . H : T «a Art. 10.1 lit. c:
Art. 10.1 RCEP: Begriffsbestimmungen, u.a. ,Investition vestment means every kind of asset that an nvestor
. . owns or controls, directly or indirectly, and that has the
* Art. 10.2 RCEP: Anwendunngeremh characteristics of an investment, including such
. . characteristics as the commitment of capital or other
* Inla nderbeha ndlu ngin Art. 10.3 RCEP resources, the expectation of gains or profits, or the
. . . e e . assumption of risk. Forms that an investment may take
e Meistbeglinstigungsprinzipin Art. 10.4 RCEP include: [..]”
e Art. 10.5 RCEPi.V.m. Annex 10A: Behandlungder Investitionen\
e Art. 10.6 RCEP: Verbot von Leistungsanforderungen R
Y . ,Each Party shallaccord to covered investments
e Art. 10.8 RCEP: Listen von Vorbehalten und nichtkonformen fairand equitable treatment and full protection
MaEnahmen 9 Annex i and security, in accordance with the customary
international law minimum standard of
e Art. 10.9 RCEP: grds. freie Ubertragung z.B. von Gewinnen treatment of aliens.”

e Art. 10.14 RCEP: Verweigerung von Vergunstigungen
e Art. 10.16, 10.17 RCEP: Forderung und Erleichterungvon Investitionen
e Art. 10.18 RCEP: Arbeitsprogramm

https://rcepsec.org/wp-content/uploads/2020/11/Chapter-10.pdf (Zitate) © G1Al 32
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Insbesondere:
Arbeitsprogramm zur
Investor-Staat-Streitbeilegung

Art. 10.18 RCEP - Work Programme

e RCEP-Abkommen sieht derzeit keinen Investor-Staat-Streitbeilegungsmechanismusvor

e RCEP-Parteien wollen innerhalbvon 2 Jahren nach Inkrafttretenin Diskussionen eintreten Gber die Beilegung von
Investitionsstreitigkeiten zwischen einer Vertragspartei und einem Investor einer anderen

e Verhandlungensolleninnerhalbvon 3 Jahren nach ihrem Beginn abgeschlossen sein

» Hinweis: Kapitel 19 RCEP enthalt Vorschriften zur Beilegung von Streitigkeiten aus dem RCEP-Abkommen selbst
(gilt wiederum nicht fiir alle Kapitel des Abkommens)

© GTAI 33



Negativlisten nach Art. 10.8 RCEP

Reservations and Non-Conforming Measures

1. Art. 10.3 RCEP (Inlanderbehandlung)

2. Art. 10.4 RCEP (Meistbeglinstigung) Keine Anwendung auf MaRnahmenin
3. Art. 10.6 RCEP (Verbot von Leistungsanforderungen) Listen A bzw. B

4.

Art. 10.7 RCEP (Senior Management und Board of Directors)

© GTAI 34



Negativlisten der einzelnen RCEP-Lander

Annex III - Schedules of Reservations and Non-Conforming Measures for Services and Investment

Eigene Listen beziiglich Investitionen: Gemeinsame Listen mit Dienstleistungen:
Kambodscha Brunei Darussalam

Indonesien Malaysia

Laos Singapur

Myanmar Australien

Philippinen Japan

Thailand Stdkorea

Vietnam

China

Neuseeland

https://rcepsec.org/legal-text/ (Listen separat abrufbar) © GTAI 35



https://rcepsec.org/legal-text/

China - Schedule of Reservations and

W Beispiel China

© iStockphoto/ispyfriend

Non-Conforming Measures for Investment

Aufbau:

Liste A : existierende nichtkonforme
MalRnahmen

Liste B : Vorbehalte hinsichtlich kinftiger
Malshahmen

- Jeweilige Erlauterungen beachten
© GTAI 36



Beispiel China
Liste A

Liste B

Sector

: Fishing

Level of Government

: Central

Type of Obligation

Description of Measure

: National Treatment (Article 10.3)

Foreign investors may not invest in the fishing of
aquatic products within the sea and inland waters
under the jurisdiction of China.

Source of Measure

- |- Fisheries Law (2013);
- Law on the Exclusive Economic Zone and the

Continental Shelf (1998), Article 5;

— Law on the Temitorial Sea and the Contiguous

Zone (1992), Article 11

— Special  Administrative  Measures for Market

Access of Foreign Investment (Negative List)

(2019 Edition), Article 4

1.

Sector

Type of Obligation

Description

Existing Measures

- All Sectors

Mational Treatment (Article10.3) '
i Most-Favoured-Nation Treatment (Article10.4) i
: Prohibition of Performance Requirements (Article |
- 106)
. Senior Management and Board of Directors :
~ (Article 10.7) :

China reserves the right to adopt or maintain any
i measure with respect to new sectors and |
- industries. |

https.//rcepsec.org/wp-content/uploads/2020/11/China-Schedule-of-Reservations-and-Non-Conforming- Measures-for-Investment.pdf (S. 5, 28)
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5. GEISTIGES EIGENTUM

IP-REGELUNGEN AUF GRUNDLAGE DES TRIPS

© GTAI 38




Ubersicht Kapitel 11 RCEP,
Abschnitte A bis N

General Provisions and Basic Principles
Copyright and Related Rights
Trademarks

Geographical Indications

mo o w p

Patents

m

Industrial Designs

Genetic Resources, Traditional Knowledge, and Folklore

r o

Unfair Competition

Country Names

J.  Enforcement of Intellectual Property Rights
K. Cooperation and Consultation

L. Transparency

M. Transition Periods and Technical Assistance

N. Procedural Matters

©Gettylmages/Chonticha Vatpongpee /EyeEm

https://rcepsec.org/wp-content/uploads/2020/11/Chapter-11.pdf
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Grundprinzipien
Kapitel 11, Abschnitt A RCEP

Insbesondere:
e Ziele (Art. 11.1 RCEP) und Grundsatze (Art. 11.4 RCEP)
* \Verpflichtungen (Art. 11.5,11.6 RCEP):

Parteien missen RCEP-Vorgaben umsetzen, sie kdnnenin ihr eigenes Recht
weitreichenderen IP-Schutz aufnehmen und die Art und Weise der Umsetzung
frei bestimmen; keine Vorgaben hinsichtlich der Erschépfung von IP-Rechten

- Beachtungdes Territorialitatsprinzips
* Grundsatz der Inlanderbehandlung (Art. 11.7 RCEP)

© GTAI 40



Anwendungsbereich:
Welches Verhaltnis bestehtzum TRIPS-Abkommen der WTQO?

* “Agreement on Trade-Related Aspects of Intellectual Property Rights" (TRIPS), in Kraft getretenam 1. Januar 1995
als Anhang 1C zum WTO-Ubereinkommen

* alle RCEP-Parteien sind als WTO-Mitglieder Mitglied des TRIPS
* Vorrang der Bestimmungen des TRIPS bei Unstimmigkeiten zwischen den Vorgaben (Art. 11.3 RCEP) Mehr GTAI-

* viele RCEP-Bestimmungen zum geistigen Eigentum an TRIPS angelehnt oder daraus Glbernommen, Informationen zum
beispielsweise: TRIPS:
» Art. 11.2 RCEP: Bezugnahme auf Teil Il, Abschnitte 1 bis 7 TRIPS bzgl. der einzelnen Schutzrechte
» Abkommensziele: Art. 11.1 Abs. 2 RCEP - Art. 7 TRIPS
» Grundsatze: Art. 11.4 Abs. 1 und 2 RCEP - Art. 8 TRIPS

» Insbesondere: Art. 11.8 RCEP zu “TRIPS und 6ffentliche Gesundheit”
* RCEP-Parteien bestatigen “Doha-Erklarung”
* Nutzung und Implementierung von Art. 31bis TRIPS; siehe auch: Art. 11.39 RCEP

* Art.11.78 RCEP: Ubergangsfristen aus TRIPS fiir RCEP-Parteien, die zu am wenigsten entwickelten Lindern zhlen

* “TRIPS+”: mit einigen Bestimmungen geht RCEP iber TRIPS hinaus, z.B. bzgl. Entwicklungen im digitalen Bereich © GTAl 41


https://www.gtai.de/de/trade/wto/recht/wto-und-geistiges-eigentum--739336

Internationale Ubereinkommen auf dem
Gebiet des gewerblichen Rechtsschutzes
Art. 11.9 RCEP: Welche IP-Abkommen wollen die RCEP-Parteien ratifizieren?

1. PariserVerbandsibereinkunft zum Schutz des
gewerblichen Eigentums (PVU)

2. BernerUbereinkunft zum Schutze von Werken der
Literaturund Kunst

3. Patentzusammenarbeitsvertrag (Vertrag iberdie
Internationale Zusammenarbeit auf dem Gebiet des

Patentwesens, PCT)

4. Protokoll zum Madrider Abkommen Giberdie
internationale Registrierung von Marken

5. WIPO-Urheberrechtsvertrag (WCT)
6. WIPO-Vertrag UberDarbietungen und Tontrager
7. Vertragvon Marrakesch zur Erleichterungdes Zugangs fur

blinde, sehbehinderte oderanderweitiglesebehinderte
Personen zu veroffentlichten Werken

“1. Each Party shall ratify or accede to the following
multilateral agreements to which itis not yet party:

(a) the Paris Convention for the Protection of Industrial
Property done at Paris on 20 March 1883, as revised at
Stockholmon 14 July 1967 and amended on 28

September 1979 (hereinafter referred to as the “Paris
Convention”in this Chapter);

(b) the Berne Convention for the Protection of Literary and
Artistic Works done at Berne on 9 September 1886, as
revised at Paris on 24 July 1971 and amended on 28
September 1979 (hereinafter referred to as the “Berne
Convention” in this Chapter);

(c) the Patent Cooperation Treaty done at Washington on 19
June 1970, as amended on 28 September 1979 and
modified on 3 February 1984 and 3 October 2001
(hereinafter referred to as the “PCT”in this Chapter);

(d) the Protocol Relating to the Madrid Agreement
Concerning the International Registration of Marks adopted
at Madrid on 27 June 1989, as amended on 3 October 2006
and 12 November 2007 (hereinafter referredto as the
“Madrid Protocol”in this Chapter);

(e) the WIPO Copyright Treaty adopted in Geneva on 20
December 1996 (hereinafter referred to as the “WCT”in
this Chapter);

(f) the WIPO Performances and Phonograms Treaty adopted
in Geneva on 20 December 1996 (hereinafter referred to

as the “WPPT”in this Chapter); and

(g) the Marrakesh Treaty to Facilitate Accessto Published
Works for Persons Who are Blind, Visually Impaired, or
Otherwise Print Disabled adopted in Marrakesh on 27

June 2013 (hereinafter referred to as the “Marrakesh
Treaty”in this Chapter).

Kapitel 11 RCEP: https://rcepsec.org/wp-content/uploads/2020/11/Chapter-11.pdf

2. Each Party shall endeavour to ratify or accede to the
following multilateral agreement to which it is not yet party:

the Budapest Treaty on the International Recognition of
the Deposit of Microorganisms for the Purposes of
Patent Procedure done at Budapest on 28 April 1977, as
amended on 26 September 1980.

3. If any Party intends to ratify or accede to any of the
following multilateral agreements, it may seek to cooperate
with other Parties to support its ratification or accession

to and its implementation of that multilateral agreement:

(a) the 1991 Act of International Convention for the
Protection of New Varieties of Plants as revised at
Genevaon 19 March 1991;

(b) the Geneva Act of the Hague Agreement Concerning
the International Registration of Industrial Designs done
at Genevaon 2 July 1999;

(c) the International Convention for the Protection of
Performers, Producers of Phonograms and Broadcasting
Organisations done at Rome on 26 October 1961
(hereinafter referred to as the “Rome Convention” in this
Chapter); and

(d) the Singapore Treaty on the Law of Trademarks done
at Singapore on 27 March 2006.”

© GTAI 42
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Ubergangsfristen in
Annex 11A RCEP

Zeitlich begrenzte Ausnahmen von bestimmten
Vorschriften fur verschiedene RCEP-Mitglieder

» Art. 11.79, 11.80 RCEP
Beispiele:

* Thailand: 3 Jahre fiir Beitritt zum WIPO-Urheberrechtsvertrag (Art. 11.9 Abs. 1 Buchst. e RCEP)

- dazu: GTAlI-Rechtsmeldung vom 24. Marz 2022

* Malaysia: 5 Jahre fir Beitritt zum “Vertrag von Marrakesch zur Erleichterung des Zugangs fiir blinde,
sehbehinderte oder anderweitig lesebehinderte Personen zu verdéffentlichten Werken® (Art. 11.9 Abs. 1 Buchst. g RCEP)

- dazu: GTAl-Rechtsmeldung vom 11. Mé&rz 2022

Annex 11A: https://rcepsec.org/wp-content/uploads/2020/11/Chapter-11-Annex-11A.pdf

© GTAI 43
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Regelungen fur den
digitalen Bereich

Insbesondere:

e Art. 11.75 RCEP: zivil- und strafrechtliche Durchsetzungsverfahren auch bei
Urheberrechts- und Markenverletzungen im digitalen Bereich

e Art. 11.22 Abs. 2 RCEP: elektronische Anmeldung von Marken sowie 6ffentlich
zugangliche Online-Datenbank der Markenanmeldungen und —eintragungen

- Art. 11.81iV.m. Annex 11B: technische Unterstiitzung bei der Umsetzung fiir
d UngfU hrte RCEP-Lander (https://rcepsec.orq/wp-content/uploads/2020/11/Chapter-11-Annex-11B.pdf)

e Art. 11.43 RCEP: elektronische Anmeldung von Patenten

e Art. 11.76 Abs. 7 RCEP: Zusammenarbeit/Informationsaustausch zur Pravention von
Urheberrechtsverletzungen im Internet

e Art. 11.77 RCEP Transparenz: Bemiihen um Online-Verotffentlichung endglltiger
Gerichtsentscheidungen

e Art. 11.14 bis 11.16 RCEP: u.a. Schutz gegen die Umgehung von wirksamen
technischen MaBnahmen ©Gettylmages/Yuichiro Chino
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6. E-COMMERCE

VERPFLICHTUNGEN BEZUGLICH
VERBRAUCHER- UND DATENSCHUTZ

© GTAI 45
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_ Kapitel 12 RCEP

Ausgewahlte Bestimmungen

e Art. 12.2 RCEP: Ziele

 Art. 12.10 RCEP: rechtlicher Rahmen fir E-Commerce
- UNCITRAL Model Law on Electronic Commerce 1996,
- United Nations Convention on the Use of Electronic
Communications in International Contracts vom 23.11.2005

e Art. 12.3 RCEP: elektronische Dienstleistungserbringung nach
Kap. 8 und 10, Annex Il und Il

* Art. 12.6 RCEP: elektronische Unterschrift und Authentifizierung
e Art. 12.7 RCEP: Verbraucherschutz
e Art. 12.8 RCEP: Schutz personenbezogener Daten

* Abschnitt D (Art. 12.14 und 12.15 RCEP) zur Férderung des
grenziberschreitenden E-Commerce

> Text: https://rcepsec.org/wp-content/uploads/2020/11/Chapter-12.pdf
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7. AUSBLICK

SONSTIGES UND WEITERE INFORMATIONEN
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Sonstiges

. bestimmte Fristen laufen, u.a. Frage der Investor-Staat-
Streitbeilegung

. besonderer Fokus auf kleine und mittlere Unternehmen
(Kapitel 14 RCEP)

. Kapitel 15 RCEP zur wirtschaftlichen und technischen
Zusammenarbeit

e  Art. 20.4 RCEP: Anpassungen des Abkommens moglich

e Art. 20.8 RCEP: allgemeine Uberpriifung des
Abkommens nach 5 Jahren

© GTAI 48



Konnen weitere Lander dem
RCEP-Abkommen beitreten?

Art. 20.9 RCEP: Beitrittsverfahren

- grundsatzlich 18 Monate nach Inkrafttreten

- Sondervorschrift fur Indien (verlie8 Ende 2019 die
RCEP-Verhandlungen)

ll |
il
"
i
- .
- ] ‘1‘
" g [
. e
U -
\
&

L &

<
~
P
b .-
- -
e *
-
. M
=
b .i' b

f

el
==
I

N
i

-

-

A
!
!

& =

> B

%

>
-

g .
4 'b;
)
‘-~ -
- J:
-~
-
-

e
' -
v

© Gettylmages/Shannon Fagan
© GTAI 49



~ Hinwelis:

feTan ) Weitere GTAI-Informationen

TRADE & INVEST

zum Thema RCEP

Wirtschaftsumfeld | Asien | Frethandelsabkommen

@Ek HANDEL & GTAI-Textsamqung

LIEFERK

|(l

Asien setzt auf Freihandel »Asien setzt auf Freihande
Am 15. November 2020 haben 15 Staaten aus Asien-Pazifik die Regional Comprehensive Econo VO m 4 . N Ove m b e r 2 O 2 1

unterzeichnet. Gemeinsam stehen sie fiir knapp 30 Prozent des Welthandels.

041.2011

RCEP tritt zum 1. Januar 2022 in Kraft

In Asien entsteht die grofite Freihandelszone der Welt
RCEP dndert Wettbewerbssituation in Asien

Australien profitiert nur begrenzt von neuer Partnerschaft
Mit RCEP ist China ein Handels-Coup gelungen

© GTAI 50

Hongkong verspricht sich Vorteile von RCEP-Abkommen



https://www.gtai.de/de/trade/asien/wirtschaftsumfeld/asien-setzt-auf-freihandel--582754

GTAI-Landerseiten

GT!‘ | GERMANY
TRADE & INVEST Lander Branchen Themen-Specials Unser Service Q

> Landerubersicht e

Ob Wirtschaftsumfeld, Branchen, Zoll. Recht oder Projekte und Ausschreibungen - Gber die Weltkarte finden Sie Linderinformationen auf einen Blick. Wahlen Sie auf der Karte den ge-

wiinschten Kontinent. Auf der nachfolgenden Karte klicken Sie bitte auf das Land lhrer Wahl Alternativ kinnen Sie auch die Landerauswahl-Box nutzen. Linderabergreifende Informatio-

--> Land auswahlen --> Recht

> GTAl-Informationen zur WTO


https://www.gtai.de/de/trade/welt
https://www.gtai.de/de/trade/welt/welthandelsorganisation

© Gettylmages/golubovy

Vielen Dank fiir Ihre
Aufmerksamkeit!

Haben Sie weitere Fragen?

Julia Merle, LL.M. oec.
Manager

Auslandisches Wirtschaftsrecht
Germany Trade & Invest
julia.merle@gtai.de
022824993432
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RCEP und der Handel mit
Dienstleistungen

Vielen Dank fiir Ihre Aufmerksamkeit!

Wie geht es weiter?

Sie erhalten den Link zur Prasentation und Aufzeichnung
des heutigen Webinars per E-Mail.

Fur weitere Informationen besuchen Sie unsere
Webseite unter http://www.gtai.de

© Gettylmages/Geber86
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Auslandisches
Wirtschaftsrecht - Produkte

Reihe ,,Recht kompakt“
www.gtai.de/recht-kompakt

Reihe , Dienstleistungen erbringen in...“
www.gtai.de/dienstleistungsrecht

Newsletter Recht
www.gtai.de/rechtsnews

Linklisten ,,Auslandische Gesetze”
www.gtai.de/auslaendische-gesetze

Webinare
www.gtai.de/webinare

Portal 21
www.portal2l.de

© GTAI 54
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http://www.gtai.de/recht-kompakt
http://www.gtai.de/dienstleistungsrecht
http://www.gtai.de/rechtsnews
http://www.gtai.de/auslaendische-gesetze
http://www.gtai.de/webinare
http://www.portal21.de/

Auslandisches
e Wirtschaftsrecht

f

BEREIT FUR NEUE MARKTE ‘ \ S ocial M edia

Wissenswertes zum Wirtschaftsrecht im Ausland I

y
/e

—— Auf unserem Twitter-Account und auf
s Q"’

Folge ich . . .
LinkedIn bindeln wir unser
GTAI Recht : e Qinl
S e Informationsangebot fir Sie!
‘ Unser Rechtsexperten-Team informiert Sie hier
uber alle rechtlich relevanten Aspekte lhres
Auslandsgeschéfts / gtai.de/impressum g @GTAI ReCht
Q i . .

P e [ Internationales Wirtschaftsrecht

197 Folge ich 390 Follower

«~ 2@ Gefolgt von GTAI London, Deutsch-

Schwedische Handelskammer und 9 weiteren FOIgen Sle u ns !

Personen, denen du folgst
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Tweets Tweets und Antworten Medien



https://twitter.com/GTAI_Recht
https://www.linkedin.com/showcase/internationales-wirtschaftsrecht/

Webinare
Auslandisches Wirtschaftsrecht

GTI‘ | GERMANY
. TRADE & INVEST Lander Branchen Themen-Specials Unser Service Q

@ > Events > Webinare

= 1
&
aw=- MITTELSTAND
GLOBAL
- EXPORTINITIATIVE

GESUNDHEITSWIRTSCHAFT

Informationen zu unseren

L
anstehenden Webinaren:
WEDIRECE ErfOIg I Die Exportinitiative Gesundheitswirtsc haft bietet

Webinare [Z und Themenspecials [Z zu wichtigen
Unsere Webinare bieten lhnen die Moglichkeit sich tber aktuelle Entwicklungen auf den Weltmarkten zu in- Auslandsmarkten, Exportchancen und zum Markt-

www.gtai.de/webinare
(= Recht)

formieren. einstieg an.

Unsere Webinar-Reihen


http://www.gtai.de/webinare

FUr weitere In

www.gt



